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Digest  

1. Facts of the Case  

On February 16, 2010, several American corporations from the Tidewater group, 

Tidewater Inc, Twenty Grand Offshore, L.L.C., Point Marine, L.L.C., Twenty Grand 

Marine Service, L.L.C., Jackson Marine, L.L.C. and Zapata Gulf Marine Operators, 

L.L.C., a Barbados company, Tidewater Investment S.R.L., and its wholly owned 

subsidiary Tidewater Caribe, C.A. (‚Tidewater‛‖ or‖ ‚Claimants‛) commenced ICSID 

proceedings against the Bolivarian Republic of Venezuela (‚Venezuela‛‖ or‖

‚Respondent‛) under the ICSID Arbitration Rules.  In its Request for Arbitration, 

Tidewater claimed that its investments in the maritime-support industry in Venezuela 

were unlawfully expropriated. 

 

As Claimants and Respondent were parties (or incorporated under the laws of parties) 

to the ICSID Convention, Claimants submitted that‖‚each‖of‖the‖Claimants‖*was+ vis-à-

vis‖ Respondent‖ a‖ ‘national‖ of‖ another‖ Contracting‖ State’‛.  Claimants alleged that 

jurisdiction existed under the bilateral investment treaty between Barbados and 

Venezuela‖ (‚BIT‛)‖ and‖ that Article 22 of the Venezuelan Law on the Promotion and 

Protection‖ of‖ Investments‖ (‚Art.‖ 22‛) constituted‖ ‚standing‖ consent‖ to‖ ICSID‖

arbitration‛. 1   Venezuela disputed that Art. 22 amounted to standing consent to 

arbitrate all investment disputes under ICSID.   It submitted instead that Tidewater 

Investment SRL was a ‚corporation‖of‖convenience‛ set up under the laws of Barbados 

only to ‚gain access‛ to ICSID jurisdiction and‖‚abuse‛‖the‖use‖of‖the‖BIT. 2 

 

The Tribunal decided to address Venezuela’s‖jurisdictional objections first.  During the 

jurisdictional stage, the parties agreed that the IBA Rules on the Taking of Evidence in 

International Arbitration (‚the‖IBA‖Rules‛)‖― in particular Arts. 3 and 9 ― may guide 

the Tribunal and the parties at the document production stage.3  In the document 

production process, both Claimants and Respondent exchanged submissions regarding 

their objections to‖each‖other’s‖document requests.4  These objections were addressed by 

the Tribunal in the Procedural Order of March 29, 2011.  

 

                     

1 Procedural Order ¶ 2.  
2 Procedural Order ¶ 3.  
3 Procedural Order ¶ 6.  
4 Procedural Order ¶¶ 7-10; 15-18. 
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2. Legal Issues Discussed in the Procedural Order 

(a) Claimants’ request for document production (¶¶ 15-21) 

First,‖ the‖ Tribunal‖ dealt‖ with‖ Claimants’‖ one outstanding request for production of 

documents.  Claimants asked Respondent to provide ‚all‖ documents‖ related‖ to‖ the‖

preparation‖and‖drafting‖of‖…‖Article‖22‛‖and‖‚all‖documents‖related‖to‖the‖meetings‖of‖

the Consejo de Ministros and Cabinette Económico at which the Investment Law was 

discussed‛.5  Those‖ documents‖were‖ deemed‖ ‚relevant‛‖ and‖ ‚necessary‛‖ to‖ elucidate‖

Respondent’s‖ consent‖ to‖ ICSID‖ jurisdiction. 6  Respondent answered that it did not 

‚possess*ed+,‖maintain*ed+‖or‖control*ed+‖any‖of‖these‖documents‖and that all efforts to 

find them were unsuccessful.7  However, Respondent volunteered to conduct a new 

search.  

 

The Tribunal highlighted the importance of determining whether Art. 22 contained 

Respondent’s‖ consent‖ to‖ ICSID‖ jurisdiction, but noted that it was premature to 

‚prejudge‖ the‖ legal‖ test‖ applicable‖ to‖ the‖ resolution‖ of‖ this‖ issue‛.‖  However, the 

Tribunal acknowledged that the two categories of documents requested by Claimants 

were‖‚reasonably‖ likely‖ to‖be‖both‖relevant‖and‖material‛‖ in‖properly‖ construing Art. 

22.  Consequently, it ordered Respondent to undertake a new search.  

 

(b)  Respondent’s Requests for document production (¶¶ 24-42)  

The‖Tribunal‖then‖addressed‖two‖of‖Respondent’s‖outstanding‖requests‖for‖documents.‖  

 

1. Respondent’s first request: documents related to incorporation and transfer of shares (¶¶ 

24-35) 

The first request related to the documents concerning the incorporation of Tidewater 

Investment and the transfer‖ of‖Tidewater‖Caribe’s‖ stocks‖ to‖Tidewater‖ Investment, in 

order to support‖ Respondent’s‖ ‚abuse‖ of‖ treaty‛‖ claim.8  Claimants objected to this 

request on grounds that such documents were not necessary, relevant or material to the 

dispute, that some of them were protected by legal privilege, and finally, that the 

requests were overbroad.9  They‖ also‖ submitted‖ that‖ ‚there‖ is‖ nothing‖ improper‖ or‖

                     

5 Procedural Order ¶ 15. 
6 Id.  
7 Procedural Order ¶ 17.  
8
 Procedural Order ¶¶ 24.  

9 Procedural Order ¶ 26.  
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illegitimate about restructuring for the purpose of gaining the protection of a treaty for 

future disputes‛.10  The Tribunal rejected‖ Claimant’s‖ first‖ objection‖ and‖ held‖ that the 

documents related to the incorporation and transfer were necessary as both relevant 

and‖material‖ in‖ deciding‖Respondent’s‖ jurisdictional‖ objection.‖  However, it deferred 

ruling‖ on‖ Respondent’s‖ claim‖ of‖ abuse‖ of‖ treaty‖ and‖ on‖ Claimants’‖ corporate‖

restructuring argument until the merits phase.   

 

The Tribunal‖dismissed‖Claimants’‖submission that‖Respondent’s‖request‖was‖nothing 

but a‖‚fishing‖expedition‛.  Instead, it found that Respondent particularized its request 

‚sufficiently‖ narrowly‛‖ to‖ meet‖ the‖ requirements‖ under Art. 3(3)(a)(ii) of the IBA 

Rules.11 In reaching this conclusion, the Tribunal noted:‖ ‚Some‖ lack‖ of‖ specificity‖ is‖

clearly contemplated by that Rule, because a party will always be limited in its ability to 

specifically identify documents which it only believes to‖exist‛.12   

 

Finally,‖the‖Tribunal‖turned‖to‖Claimants’‖objection‖that‖some of the documents sought 

were protected by legal privilege under Arts. 9(2) and (3) of the IBA Rules.13  The 

dispute centered on the question whether‖‚communications‖between‖lawyer and client 

relating‖ to‖ business‖ purpose‖ or‖ rationale‖ are‖ protected‖ by‖ privilege‛. 14   While 

Respondent‖ claimed‖ that‖ ‚*b+usiness‖ purposes‖ are‖ not‖ commonly‖ protected‖ by‖ the‖

attorney-client‖privilege‛,‖Claimants‖argued that‖‚*a+s‖long‖as‖a‖communication‖is made 

in‖ the‖ context‖ and‖ for‖ the‖ purpose‖ of‖ seeking‖ or‖ providing‖ legal‖ advice‖…‖ the‖ entire‖

communication,‖ including‖ any‖ business‖ considerations‖ …‖ is‖ protected‖ by‖ the‖

privilege‛.15  The Tribunal did not ultimately resolve the dispute but recognized that 

‚documents‖ which‖… might otherwise be necessary to produce may legitimately be 

privileged from production if they consist of confidential documents ‘made in 

                     

10 Procedural Order ¶ 28.  
11 Art. 3(3)(a) of the IBA Rules requires‖that‖a‖Request‖to‖Produce‖contain‖either‖(i)‖‚a‖description‖of‖each‖

requested‖Document‖sufficient‖ to‖ identify‖ it‛‖or‖ (ii)‖‚a‖description‖ in‖sufficient‖detail‖ (including‖subject‖

matter) of a narrow and specific requested category of Documents that are‖reasonably‖believed‖to‖exist.‛ 
12 Procedural Order ¶ 32 (emphasis in original). 
13
 Art. 9(3) of the IBA Rules provides:  

In considering issues of legal impediment or privilege under Article 9.2(b), and insofar as permitted by 

any mandatory legal or ethical rules that are determined by it to be applicable, the Arbitral Tribunal 

may take into account: 

(a) any need to protect the confidentiality of a Document created or statement or oral communication 

made in connection with and for the purpose of providing or obtaining legal advice‖*…+.‖ 
14
 Procedural Order ¶ 34.  

15
 Id.  
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connection with and for the purpose of providing or obtaining legal advice’.‚16  Thus, 

the Tribunal preferred to decide the matter on a document-by-document basis and 

ordered Claimants to produce a schedule with all the documents requested by 

Respondent, itemizing the author and recipient, the date and type of document, and the 

basis for the claimed privilege.  The Tribunal thus reserved its final decision on this 

matter for a further date.17 

 

2. Respondent’s second request: documents identifying services underlying the accounts 

receivables (¶¶ 36-42) 

Respondent’s‖ second request related to the documents identifying the services 

underlying the claim of accounts receivables.  In‖ Respondent’s‖ view,‖ the‖ accounts 

receivables that Claimants alleged were appropriated, stemmed from a‖ ‚strictly‖

commercial relationship‛‖ between‖ the‖ parties.18   Claimants argued that the account 

receivables were in fact part of the total value expropriated by Venezuela. However, 

they objected to production on the basis that the documents‖were‖‚irrelevant‛‖at‖ that‖

stage of the proceedings, being more connected to matters of quantum than to 

jurisdiction. 19   The Tribunal granted‖ Respondent’s‖ request,‖ considering that the 

production of some — but not all — requested documents was‖‚necessary‛‖to assess the 

question of jurisdiction.20  

 
3. Decision 

The Tribunal ordered Respondent to conduct a new investigation to find any 

documents relevant to determining whether Venezuela consented to ICSID arbitration 

in Art. 22.  It also ordered Claimants to produce all non-privileged documents as well as 

a schedule with the allegedly privileged documents related to the incorporation and 

corporate restructuring of Tidewater Investment. Finally, the Tribunal ordered 

Claimants to disclose selected documents to assist it in determining whether the 

services underlying accounts receivables were part of a commercial relationship or were 

related to an unlawful expropriation.   

                     

16
 Id. 

17 Procedural Order ¶ 35.  
18 Procedural Order ¶ 36.  
19 Procedural Order ¶ 38.  
20
 Procedural Order ¶ 41.  


