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Digest  

1. Facts of the Case 

This dispute arises from the engagement in the Mongolian gold mining industry of the 

companies CJSC Golden East Company (‚GEM‛), and CJSC Vostokneftegaz Company 

(‚VNGM‛), both companies constituted pursuant to the laws of Mongolia, and 

ultimately owned by a Russian national, Mr. Sergei Paushok (collectively ‚Claimants‛). 

Since 1997 until 2008, GEM was engaged in the business of exploring and developing 

placer gold deposits in Mongolia. Since 2005, VGNM was, along with GEM, involved in 

the construction of a major oil and refinery in Mongolia.   

In May 2001, GEM applied for a stability agreement looking to freeze the taxation 

regime applicable thereto and set a specific rate for all taxes applicable to GEM . In the 

end, GEM and Mongolia did not agree with respect the terms of the agreement, thus, no 

agreement was signed.  

Between 1997 and 2001, the price of gold remained below USD 362 per ounce. In 2002, 

the price of gold started increasing dramatically to reach USD 720.1 per ounce in 2006.  

On or about May 2006, Mongolia’s major political parties caused the Great Khural 

(parliament) to pass a law ‚On Imposition of Price Increase (Windfall) Taxes on Some 

Commodities‛ (the ‚WPT Law‛). Pursuant to the WPT Law, any gold sales at prices in 

excess of USD 500 per ounce were subject to a tax at a rate of 68% on the amount 

exceeding a base price of USD 500 per ounce (the ‚Windfall Profit Tax‛). The base price 

was set as a fixed amount, without reference to any production cost index. The sale 

reference price was the price set by the London Metal Exchange. The Windfall Profit 

Tax negatively affected the income of the Claimants’ investment. Almost immediately 

after the passage of the WPT Law, Mr. Paushok communicated with Mongolian officials 

the negative effects on his investments, but to no avail.  

Additionally, on July 2006, Mongolia changed the requirements for employment of 

foreign nationals by mining companies (2006 Minerals Law). Pursuant to this law the 

maximum number of foreign nationals employed by a mining company was limited to 

10% of its workforce unless the company paid a penalty equal to 10 times the minimum 

monthly salary for each foreign national it employees above that percentage. According 

to Claimants, they had to pay each month a penalty of USD 500 thousand, as its 

operations required the employment of foreign workers.  

On July 2006, in an attempt to alleviate the financial consequences of the WPT by 

postponing the sales of gold, GEM entered into a Safe Custody/Sale and Purchase of 
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Precious Metal Agreement (the ‚SCSA‛) with the Central Bank of Mongolia. Pursuant 

to SCSA, GEM placed gold into the safe custody of the bank with the purpose of selling 

it to the bank. The sale was to take place only on instruction of GEM. The Central Bank 

was supposed to advance 85% of the value of the gold delivered. Between July 2006 and 

January 2007, GEM deposited approximately 75% of its annual gold production or more 

than 13% of the total volume of gold produced in Mongolia in a year.  

On December 2006, the Mongolian Parliament amended the WPT Law, by removing the 

provision for setting the price of gold by reference to the London Metal Exchange, and 

instead defining the reference price as a price determined daily by the Central Bank of 

Mongolia. The amendment had no retroactive effect. Subsequently, GEM brought an 

action before the Mongolian courts seeking the return of the WPT that it had paid prior 

the WPT amendment. The case reached the Supreme Court of Mongolia, which rejected 

GEM’s claim.  

In August 2007, the Main Tax Office of Mongolia (the ‚Tax Office‛) audited GEM and 

concluded that the amounts received under the SCSA were proceeds from a sale and 

thus subject to the WPT. The Tax Office issued a tax assessment imposing over 

USD 14 million in royalties as well as the WPT plus interest.  GEM refused to pay the 

taxes and penalties, challenging the assessment by way of administrative means and 

recourses before the Mongolian courts. Nevertheless, GEM’s challenges were 

unsuccessful and it paid the assessment without part of the interest.   

Meanwhile, due to the actions of the Tax office, GEM inquired about the status of the 

gold delivered pursuant the SCSA, only to learn by a press release that the gold had 

been refined and exported out of Mongolia, contrary to the terms of the SCSA. In 

November 2007, GEM learned that the Central Bank had moved the gold to the Bank of 

Nova Scotia in London.  

On November 30, 2007, Claimants issued a Notice of Arbitration against the 

Government of Mongolia, in accordance with article 3 of the UNCITRAL Arbitration 

Rules. Claimants alleged that Defendant breached its obligations under the Agreement 

on Encouragement and Reciprocal Protection of Investments between the Government 

of the Russian Federation and the Government of Mongolia (‚BIT‛) (concluded on 

November 29, 1995, and entered into force on February 26, 2006), by enacting and 

enforcing the WPT Law and the 2006 Minerals Law .  

Moreover, on December 10, 2007, the Tax Office issued another tax assessment against 

GEM with respect the WPT on the gold sold to commercial banks. GEM unsuccessfully 
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tried to negotiate with the government an extension for the payment of such 

assessment. In the meantime, the Mongolian Ministry of Industry and Trade refused to 

approve GEM’s exploration and production plans for 2008.  

On January 2008, and after GEM communicated with the newly elected Prime Minister, 

the Tax Office executed a schedule of payment of the WPT due pursuant the second tax 

assessment and interest due pursuant to the first tax assessment. GEM did not comply 

with the schedule, which prompted the Tax Office to file a claim against it for the 

unpaid amounts. The Mongolian courts dismissed that action on the basis of lis pendens 

with the arbitration proceeding.  

On March 23, 2008 the arbitral tribunal issued a Temporary Restraining Order (‚TRO‛), 

ordered among others the following: 1) Mongolia should refrain from seizing or 

obtaining the Claimants’ assets; 2) Claimants should not move assets from Mongolia; 

and 3) Claimants should provide a list of assets in Mongolia.   

In the meantime and according to Claimants, Mongolian authorities retaliated against 

GEM by imposing administrative burdens such as delays in the approval of exploration 

licenses, and by refusing to extend the work permits of GEM’s foreign workers.  

In December 2008, and after another request from the Tax Office before the Mongolian 

courts, Mongolian officials seized GEM’s assets and bank accounts. In Augusts 2009, 

Mongolia repealed the WPT Law. 

The Claimants alleged that under the BIT Mongolia’s conduct resulted in the 

destruction of their business and constituted expropriation, breach of full legal 

protection and fair and equitable treatment guarantees established in the treaty.  

The arbitration proceeding was divided in two phases, the first dealing with issues 

concerning jurisdiction/admissibility and liability, and a second phase dealing with 

issues of damages. On April 28, 2011, and after hearing the parties and witness on 

multiple occasions, the Tribunal issued the Award on Jurisdiction and Liability.  

2. Jurisdiction and Admissibility of Claims 

Respondent raised several general and specific objections to jurisdiction and 

admissibility, among them the following: i) lack of a protected investment; ii) failure to 

abide by the six month negotiation period; iii) abuse of arbitral process; iv) failure to 

apply for a stability agreement; v) lack of standing by Claimants; and vi) failure to 

exhaust local remedies to reform a contractual gap. 
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The Tribunal dismissed all the general objections to jurisdiction and admissibility raised 

by Respondent. The specific objections to jurisdiction and admissibility (i.e. failure to 

apply for a stability agreement) were addressed by the Tribunal in conjunction with the 

Claimants’ claims.  

3. Legal issues Discussed in the Decision 

(a) The Windfall Profit Tax Law (¶ 305) 

According to Claimants, under the Fair and Equitable Treatment (‚FET‛) standard the 

WPT Law altered the predictability of their business and legal framework because of its 

excessive burden. The Tribunal concluded that even though the WPT represented a 

radical change in the taxation of the mining industry and had a severe negative impact 

upon the industry, the enactment of that legislation was not contrary to the BIT. ‚An 

investor, without an agreement which limits or prohibits the possibility of tax increases, 

should not be surprised to be hit with tax increases in subsequent years and such an 

event could not be considered as ‘unpredictable.’‛ 

(b) Transparency in the enactment of the WPT Law (¶304) 

The Claimants alleged that the enactment and application of the WPT Law were not 

transparent. Specifically, that the Law was adopted in less than one week and without 

consultation to the industry. 

The Tribunal mentioned that no evidence was introduced that the Law was enacted in 

contravention with the legislative rules of the Mongolian Congress. The short period 

that it took to adopt the WPT Law and the alleged lack of consultation cannot be used to 

support an allegation of breach of the BIT. In the words of the Tribunal: ‚Legislative 

assemblies in all countries regularly adopt legislation within a very short time and, 

sometimes, without debates, especially if there is urgency and there is unanimity of 

views among parliamentarians. The recent worldwide economic crisis has led to such 

steps adopted by legislative assemblies in all kinds of democratic countries.‛ 

(c) Discriminatory character of the WPT Law (¶¶ 310-315) 

Claimants argued that the WPT should have equally applied to other sectors than the 

mining industry, and the WPT discriminated between gold and copper producers 

respectively. The Tribunal dismissed both arguments.  

In regards to the first argument, the Tribunal affirmed that many countries are replete 
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with fiscal legislation that uses tax breaks or direct subsidies, treating one industry 

different from another. As to the second argument, the Tribunal considered that even if 

the adoption of different taxation regimes was not a wise decision, it does not constitute 

a violation of the BIT.  

Moreover, the Tribunal considered that the Claimants reliance on the case Occidental v. 

Ecuador was inappropriate because the national treatment clause in that case had a 

different wording than the one found in the BIT between the Russian Federation and 

Mongolia. Also, that case was related to the interpretation of a VAT of general 

application while the WPT Law dealt with only two minerals: gold and copper. 

(d) Expropriation (¶¶ 333-336) 

Claimants alleged that Mongolia breached the BIT by making their investments subject 

to measures with effects equivalent to nationalization or expropriation, depriving them 

of their investment without any compensation.  After reviewing the Claimants’ 

arguments and expert evidence, the Tribunal concluded that the WPT was not an 

expropriatory measure or a measure equivalent to expropriation.  

After analyzing the language of the case EnCana v. Ecuador, the Tribunal held that even 

if a measure has similar characteristics to the ones in the EnCana case, this would not 

automatically constitute ‚an unlawful deprivation‛ as alleged by Claimants.  

Additionally, for the Tribunal the fact that GEM lost over USD 1 million in a year was 

not a matter leading to the destruction of an ongoing enterprise, especially one with a 

history of strong annual sales. Thus, for the Tribunal the Claimants failed to prove that 

they lost control of their investment.  

(e) Foreign workers fee and imposition of quotas (¶¶ 366-368) 

Claimants sustained that the payment of the Foreign Workers Fee under the 2006 

Minerals Law constituted a breach of the BIT, by violating their legitimate expectations 

of transparency, of a stable and predictable regulatory framework, and was an arbitrary 

and discriminatory measure. The Tribunal disagreed with those arguments.  

In relation to the discriminatory measure claims, the Tribunal held that the since the 

gold industry for Mongolia represented an important source of revenue, it was 

reasonable that the State impose severe restrictions on the use of foreign workers in 

order to foster the employment of nationals.  
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Furthermore, for the Tribunal it was significant that there was evidence that other large 

foreign mining companies employed up to 95% Mongolian workers, while GEM 

achieved at best a proportion of about 50%. 

(f) Mongolia’s Counterclaims (¶¶ 678-696)   

Mongolia alleged among other claims that i) Claimants owed Windfall Profit Taxes; ii) 

Claimants owed the Foreign Workers Fee; iii) Claimants owed taxes, fees, and levies 

that GEM evaded by illicit intergroup transfers; iv) Claimants owe damages for gold 

smuggling and violations of environmental obligations; and v) Claimants disobeyed an 

Order from the House of Lords. The Tribunal considered that it had no jurisdiction over 

any of the counterclaims raised by Respondent.   

Citing the test for jurisdiction over counterclaims contemplated in the case Saluka v. 

Czech Republic, the Tribunal considered that the counterclaims were all related to 

breaches of Mongolian laws; consequently, there was a lack of reasonable nexus 

between the Claimants breach of treaty claims and the Respondent’s counterclaims. 

Furthermore, for the Tribunal the exercise of jurisdiction over Mongolia’s counterclaims 

would have been inconsistent with the principle of non-extraterritorial enforceability of 

national public law. 

4. Decision 

The Tribunal considered that it had jurisdiction over the claims submitted by 

Claimants. Additionally, the Tribunal denied all the claims concerning the WPT Law, 

the Foreign Workers Fee, the negotiation of the stability agreements, the SCSA 

Agreement, denial of justice, the First Tax Assessment, and the delay in the approval 

and issuance of licenses. In addition the Tribunal decided that it had no jurisdiction 

over the counterclaims. 

The Tribunal decided that the cost of the arbitration procedure shall be borne equally 

between Claimants and Respondent and each party carried their own costs.  


