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Digest  

 

1. Facts of the Case  

On 20 March 2001, Compañía de Aguas del Aconquija S.A. (“CAA”) and 

Compagnie Générale des Eaux (“CGE”; and CGE and CAA collectively, as 

“Claimants”) filed with ICSID an application (the “Application”) requesting 

the partial annulment of an award dated 21 November 2000 (the “Award”) 

rendered by a tribunal (the “Tribunal”) in the arbitration between 

Claimants and the Argentine Republic (the “Respondent”.1 

 

The dispute underlying the arbitration arose out of certain alleged acts of 

the Argentine Republic and its constituent Province of Tucumán that, 

according to Claimants, caused the termination of a thirty-year concession 

contract (the “Concession Contract”) entered into by Tucumán and CAA on 

18 May 1995.  In the arbitration, Claimants asserted that all of these acts 

were attributable to the Argentine Republic under international law and, as 

such, violated Argentina’s obligations under the Agreement between the 

Government of the Argentine Republic and the Government of the Republic 

of France for Reciprocal Protection and Promotion of Investments of 3 July 

1991 (the “BIT”).   

 

In the Award, the Tribunal rejected the objections to its jurisdiction raised 

by the Argentine Republic.  However, the Tribunal dismissed the claim, 

stating that the Argentine Republic did not fail to respond to the situation in 

Tucumán and the requests of the Claimants in accordance with the 

obligations of the Argentine government under the BIT, and also, because of 

the crucial connection in the case between the terms of the Concession 

Contract and the alleged violations of the BIT, the Argentine Republic could 

not be held liable unless and until Claimants had asserted their rights in 

proceedings before the contentious administrative courts of Tucumán and 

had been denied their rights.2 

 

The Application seeks partial annulment of the Award on three of the five 

grounds set out in Article 52(1) of the ICSID Convention, specifically: the 

Tribunal had manifestly exceeded its powers; there had been a serious 

departure from a fundamental rule of procedure; and the Award failed to 

state the reasons on which it was based.3 

 

The Annulment Committee (the “Committee”) annulled the Award with 

regard to the claims for acts of the Tucumán authorities under the BIT, on 

                     

1 Award ¶ 1. 
2 Award ¶¶ 9-10, 22, 32. 
3 Award ¶ 2. 
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the ground of manifest excess of powers by the Tribunal, for not examining 

the merits of such claims.4  

 

2. Legal Issues Discussed in the Decision 

A. Role of Annulment under the ICSID Convention (¶¶ 61-70) 

Claimants and Respondent both agree that an ad hoc committee is not a 

court of appeal and that there is no presumption either in favour of or 

against annulment.5 

 

The Committee must ensure that the reasoning of an arbitral tribunal is 

clearly understood, and must guard against the annulment of awards for 

trivial cause.  The matter is not trivial where a tribunal has “manifestly 

exceeded its powers” or has committed “a serious departure from a 

fundamental rule of procedure” (grounds for annulment under Article 52 of 

the ICSID Convention).   

 

In the case of “failure to state reasons” as grounds for annulment under 

Article 52, it is well accepted both in the cases and the literature that it 

concerns a failure to state any reasons with respect to all or part of an 

award, not the failure to state correct or convincing reasons.6 In the 

Committee’s view, annulment under Article 52(1)(e) should only occur in a 

clear case, which entails two conditions: first, the failure to state reasons 

must leave the decision on a particular point essentially lacking in any 

expressed rationale; and second, that point must itself be necessary to the 

tribunal’s decision.7  

 

An ad hoc committee has a certain measure of discretion and flexibility to 

decide whether to annul an award, even if an annullable error is found.  The 

committee has to consider the significance of the error relative to the legal 

rights of the parties.8  

 

A counterclaim for annulment – a claim which is not raised by the party 

concerned but a separate request in accordance with Article 52(1) of the 

Convention – is inadmissible. However, a party, such as the Respondent in 

the present case, may present its own arguments on questions of 

annulment, provided that those arguments concern specific matters pleaded 

by the party requesting annulment, in this case the Claimants.9 It is for the 

ad hoc committee, and not the requesting party, to determine the extent of 

                     

4 Award ¶ 119.  
5 Award ¶ 62. 
6 Award ¶¶ 63-64. 
7 Award ¶ 65. 
8 Award ¶ 66. 
9 Award ¶ 68. 
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the annulment, when a ground for annulment is established.10 In the present 

case, it can be concluded that the Respondent was not making a late 

annulment application by way of a counterclaim - which would be 

inadmissible under the ICSID Convention – but it was rather arguing that if 

Claimants’ position on the merits were to be upheld, the effect must 

necessarily be to bring down the whole Award, and that position was 

entirely open to the Respondent.11  

B.      The Grounds of Annulment (¶¶ 72-116) 

(i) The Tribunal’s Jurisdictional Findings (¶¶ 72-80) 

The fact that the Concession Contract referred contractual disputes to the 

contentious administrative courts of Tucumán did not affect the jurisdiction 

of the Tribunal with respect to a claim based on the provisions of the BIT.  A 

clear indication of an intention to exclude that jurisdiction would be 

required and in this case, the Concession Contract did not exclude the 

jurisdiction of an international tribunal.12 As a result, the Committee 

decided that Respondent’s request that the Tribunal’s jurisdictional finding 

be annulled must be rejected.13 

 

(ii) The Tribunal’s Findings on the Merits (¶¶ 81-116) 

a. Serious Departure from a Fundamental Rule of 

Procedure: Article 52(1)(d) (¶¶. 82-85) 

Claimants argued that the Tribunal had departed from a fundamental rule 

of procedure in that its eventual decision, notably as to the dismissal of the 

Tucumán claims on grounds related to Article 16(4) of the Concession 

Contract, concerned a question not adequately canvassed in argument.14  

 

The Committee did not find any bases to sustain Claimants’ allegations and 

stresses that Article 52(1)(d) of the ICSID Convention clearly puts the 

emphasis on the term “rule of procedure,” which is the manner in which the 

Tribunal proceeded, not on the content of its decision. The Committee 

concluded that the Tribunal proceeded with abundant care; firstly 

considering the issue of jurisdiction and, in the exercise of its discretion, it 

                     

10 Award ¶ 69. 
11 Award ¶ 70.  
12 Award ¶ ¶  76-78, citing the decision of the tribunal in Lanco International Inc v. Argentine 

Republic (Preliminary Decision on Jurisdiction of 8 December 1998, previously cited by the 

Tribunal, which denied that an exclusive jurisdiction clause could exclude ICSID 

jurisdiction). 
13 Award ¶ 80.  
14 Award ¶ 82. 
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decided to join that issue to the merits of the dispute. The consideration of 

the merits was made at length and it rendered a densely reasoned award.15 

The Committee concluded that there was no departure from any 

fundamental rule of procedure – let alone a serious one – since the parties 

had a full and fair opportunity to be heard at every stage of the 

proceedings; they had ample opportunity to consider and present written 

and oral submissions on the issues, and the oral hearing itself was 

meticulously conducted to enable each party to present its point of view.16  

b. Manifest excess of powers: Article 52(1)(b) (¶¶ 86-

115) 

The Committee sets forth as undisputed that an ICSID tribunal commits an 

excess of powers not only if it exercises a jurisdiction which it does not have 

under the relevant agreement or treaty and the ICSID Convention, read 

together, but also if it fails to exercise a jurisdiction which it possesses under 

those instruments.17 An ICSID tribunal does not have to address in its 

award all the arguments made by the parties, but the arguments it considers 

have to be capable by themselves of leading to the conclusion reached by 

the tribunal and all questions submitted to a tribunal have to be expressly or 

implicitly dealt with.18 

 

The Committee then proceeded to analyze whether – as argued by the 

Claimants – the Tribunal erred in finding that it could not consider the BIT 

claims based on the idea that, in order to do so, the Committee would have 

had to address issues which, according to the Concession Contract, fell 

within the exclusive jurisdiction of the Tucumán courts.19 

 

As for the so called federal claims – Claimants’ argument of a breach of the 

BIT due to the actions and omissions of ministers and officers of the federal 

government of Argentina – the Committee concluded that the Tribunal 

committed no excess of power, manifest or other, as it carefully considered 

the federal claims on the facts and it rejected those claims.20 As for the 

Tribunal’s findings of law, even though the Committee agreed with the 

Claimants that the Award may lack a detailed analysis of the relevant BIT 

provisions, it concluded that the gist of the Tribunal’s reasoning is clear 

enough. Moreover, the Committee found that the decision to dismiss the 

federal claims was not intimately connected with the decision regarding the 

Tucumán claims and as a result, even if the decision regarding the Tucumán 

claims were to be annulled, it would not affect the decision on the federal 

                     

15 Award ¶83.  
16 Award ¶ 85. 
17 Award ¶ 86. 
18 Award ¶ 87. 
19 Award ¶ 88. 
20 Award ¶ 89. 
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claims. As a result, the Committee rejected Claimants’ request for partial 

annulment of the Award in relation to the Tribunal’s determination of the 

federal claims.21  

 

As regards the Tucumán claims, the question was whether the Tribunal, 

having validly held that it had jurisdiction over the Tucumán claims, was 

entitled nonetheless to dismiss them as it did. Claimants argued that the 

Tribunal did not so much dismiss the Tucumán claims as decline to address 

them.22 The Committee then analyzed the relation between breach of 

contract and breach of treaty in the case, and it concluded that Articles 3 

and 5 of the BIT do not relate directly to breach of a municipal contract, but 

they rather set an independent standard. As a result, a state may breach a 

treaty without breaching a contract, and vice versa, and each of these claims 

are to be determined by reference to its own proper or applicable law—in 

the case of the BIT, by international law; in the case of the Concession 

Contract, by the proper law of the contract, the law of Tucumán23 In a case 

where the essential basis of a claim brought before an international tribunal 

is a breach of contract, the tribunal will give effect to any valid choice of 

forum clause in the contract.24 

 

In the Committee’s view, it was not open to an ICSID tribunal having 

jurisdiction under a BIT in respect of a claim based upon a substantive 

provision of that BIT, to dismiss the claim on the ground that it could or 

should have been dealt with by a national court. In such a case, the inquiry 

that the ICSID tribunal was required to undertake was one governed by the 

ICSID Convention, by the BIT and by applicable international law. Such an 

inquiry is neither in principle determined, nor precluded, by any issue of 

municipal law, including any municipal law agreement of the parties. In 

addition, in the present case, the Committee did not understand how, if 

there had been a breach of the BIT (a question of international law), the 

existence of Article 16(4) of the Concession Contract could have prevented 

its characterization as such. A state cannot rely on an exclusive jurisdiction 

clause in a contract to avoid the characterization of its conduct as 

internationally unlawful under a treaty.25 

 

The Committee found it clear from the core discussion of the Tucumán 

claims that the Tribunal declined to decide key aspects of the Claimants’ 

BIT claims on the ground that they involved issues of contractual 

performance or non-performance.26 Under the BIT the Tribunal had 

jurisdiction to base its decision upon the Concession Contract, at least so far 
                     

21 Award ¶¶ 90-92.  
22 Award ¶ 93. 
23 Award ¶¶ 95-96.  
24 Award ¶ 98. 
25 Award ¶¶ 102-103.  
26 Award ¶ 108.  
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as necessary in order to determine whether there had been a breach of the 

substantive standards of the BIT.27 In addition, a passage of the Award 

appears to imply that conduct of Tucumán carried out in the purported 

exercise of its rights as a party to the Concession Contract could not, a 

priori, have breached the BIT. However, there was no basis for such an 

assumption: whether particular conduct involves a breach of a treaty is not 

determined by asking whether the conduct purportedly involves an 

exercise of contractual rights.28 

 

As a result, the Committee concluded that, by repeatedly referring to 

allegations and issues which, it held, it could not decide given the terms of 

Article 16(4) of the Concession Contract, and by dismissing the Tucumán 

claims as it did, the Tribunal actually failed to decide whether or not the 

conduct in question amounted to a breach of the BIT. Moreover, it offered 

no interpretation whatsoever either of Article 3 or of Article 5 of the BIT, 

something which was called for if the claims were to be dismissed on their 

merits.29 In the Committee’s view, the Tribunal, faced with a claim and 

having validly held that it had jurisdiction, was obliged to consider and to 

decide it.30 The BIT gave Claimants the right to assert that the Tucumán 

conduct failed to comply with the treaty standard for the protection of 

investments, and they did assert it.  

 

The Tribunal should not have deprived them of a decision, one way or the 

other, merely on the strength of the observation that the local courts could 

conceivably have provided them with a remedy, in whole or in part, 

because under the BIT they had a choice of remedies.31 

 

However, the Committee cannot and did not form even a provisional view 

as to whether or not the Tucumán conduct involved a breach of the BIT.  

But if established, the Committee stated that the conduct alleged by 

Claimants, could have breached the BIT.32  

 

The Committee concluded that the Tribunal exceeded its powers in the 

sense of Article 52(1)(b), in that the Tribunal, having jurisdiction over the 

Tucumán claims, failed to decide those claims.  Given the clear and serious 

implications of that decision for Claimants in terms of Article 8(2) of the 

BIT, and the surrounding circumstances, the Committee could only 

conclude that that excess of powers was manifest and it annulled the 

                     

27 Award ¶ 109.  
28 Award ¶ 110.  
29 Award ¶ 111. 
30 Award ¶ 112. 
31 Award ¶ 114. 
32 Award ¶ 112.  
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decision of the Tribunal so far as concerns the entirety of the Tucumán 

claims.33 

C. Failure to state reasons: Article 52(1)(e) (¶ 116) 

The Committee decided it was unnecessary to address this ground of 

annulment since the question of failure to state reasons would only arise if 

one took the view that the Tribunal actually did reach a conclusion adverse 

to Claimants under Articles 3 and 5 in respect of the Tucumán claims as a 

whole—a view the Committee rejected.34  

 

3. Costs (¶¶ 117-118) 

The Committee considered it appropriate that each party bear its own 

expenses incurred with respect to the annulment proceeding, and that the 

parties bear equally all expenses incurred by the Centre in connection with 

the proceeding, including the fees and expenses of the members of the 

Committee.35  

 

4. Decision (¶ 119) 

The Committee decided that: 

1. The Tribunal rightly held that it had jurisdiction over the claims. 

2. The Tribunal committed no annullable error in its rejection of the 

federal claims on the merits, and that rejection was accordingly res 

judicata. 

3. The Tribunal manifestly exceeded its powers by not examining the 

merits of the claims for acts of the Tucumán authorities under the BIT 

and its decision with regard to those claims is annulled. 

4. Each party shall bear its own expenses, including legal fees, incurred 

in connection with the annulment proceeding. 

5. Each party shall bear one half of the costs incurred by the Centre in 

connection with the annulment proceeding. 

                     

33 Award ¶ 115. 
34 Award ¶ 116. 
35 Award ¶ 118. 


