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Digest  

1. Facts of the Case 
 

On July 12, 2011 the International Centre for Settlement of Investment Disputes 
(“ICSID” or the “Centre”) received an Application for Annulment of the ICSID 
Award from Commerce Group Corp. and San Sebastian Gold Mines, Inc (the 
“Applicants” or the “Claimants”). After the Ad Hoc Committee was constituted on 
August 17, 2011 the Centre requested the Applicants to pay the amount of 
US$150,000.00 pursuant to the Administrative and Financial Regulation 14(3)(e).  
 
The Applicants presented delays on payment and requested an extension from 
the ICSID Secretariat; to this El Salvador (the “Respondent”) noted that if the 
ICSID Secretary-General granted an extension for the payment to the Applicants, 
El Salvador would request that the continuation of the proceedings shall be 
conditioned to the Claimants ability to provide security for costs.  
 
After a 10-day extension granted by the Centre to the Applicants, the payment 
was made by the Claimants and on July, 23, 2012 the Ad Hoc Committee resumed 
proceedings. However, on August 10, 2012, El Salvador filed its Application for 
Security of Costs.  
 
The Respondent requested the Ad Hoc Committee to order the Applicants to pay 
security corresponding to estimated legal fees and costs of the proceeding as well 
as all the estimated fees and costs of ICSID and the Committee under ICSID 
Administrative and Financial Regulations (Regulation 14) and the ICSID 
Convention (Article 61 (2)). The present digest is regarding the Ad Hoc 
Committee’s decision on the Respondent’s request. 
 

2. Legal Issues Discussed in the Decision 
 
The Respondent argued that the Claimants initiated an annulment proceeding 
without having enough funding to remain in the proceedings, as evidenced by 
the delay of the $US150,000.00 payment. The Respondent contends that an order 
for the posting of security for costs will support Committee’s duty on preserving 
the integrity of the proceedings.  Claimants’ position is that by asking for this 
measure El Salvador is creating an economic bar for the continuation of the 
annulment proceeding and is a disguised request for provisional measures, 
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which the Committee lacks power to make, in order to safeguard Respondent’s 
interest.   
 
The Ad Hoc Committee remarked that the parties agreed on its power to preserve 
the integrity of the arbitration proceedings while they disagree on the 
Committee’s whether the power includes ordering a party to post security that 
covers legal costs and expenses.  
 
The Committee stated that a tribunal’s power to preserve the integrity of the 
proceedings applies only under “compelling Circumstances.” (¶44)   The power 
to order security for costs should only be exercised in “extreme circumstances,” 
such as when abuse or serious misconduct has been evidenced. (¶45) For this the 
Committee quoted Libananco v. Turkey case were the Tribunal rejected Turkey’s 
application for security for costs stating that this would be applied only when 
“an essential interest of either Party stood in danger of irreparable damage.”1  
 
The Ad Hoc Committee determined that in the instant circumstances no extreme 
case was presented, and if granted, the order would seriously affect the capacity 
of the Applicants to seek the annulment and remain in proceedings.  
 

3. Decision 
 
Having not found any evidence that Applicants’ conduct threatens the integrity 
of the proceedings, the Ad Hoc Committee denied El Salvador’s requested 
application for security for its cost.  

 

                     
1  Libananco Holdings Co. Ltd. V. Republic of Turkey (ICSID Case No. ARB/06/8), Decision on Preliminary 

Issues of June 23, 2008, ¶57. 
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